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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Alanna Clohesy) in the 
chair; Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause 46: Regulations for purposes of providing access to services — 
Committee was interrupted after the clause had been partly considered. 

Hon KATE DOUST: I need to get up to speed with where we are, because there is bunch of amendments on 
this clause. I want to know whether any of the amendments in the name of either Hon Robin Chapple or 
Hon Lynn MacLaren have been moved. 

The DEPUTY CHAIR: They have not been moved. 

Hon MICHAEL MISCHIN: By way of assistance, the chamber is on clause 46 and is dealing with clause 46 
generally. I understand Hon Robin Chapple will move amendments 3/46 and 4/46, and presumably 16/46. Then 
we will come to new clause 46A, and that will be the subject of further discussion as to the order. 
Hon ROBIN CHAPPLE: I want to start looking at clause 46 in some detail. I refer to the definition of “service” 
in subclause (1). Can the minister state for the record what the definition is when it is broader than the port 
service—for example, if a company wanted to undertake an activity that benefits the state? 
Hon MICHAEL MISCHIN: What the member is referring to is in too much of a vacuum. With respect, I point 
out that “service” is defined in clause 46(1). It refers to various other terms that are also defined in the legislation 
in clause 3. For example, “port facility” is specifically defined in clause 3, and possibly some other terms. The 
member would have to read them all in context. 
Hon ROBIN CHAPPLE: Would that affect any current or future mining tenements in the physical port area? 
Hon MICHAEL MISCHIN: Services provided by the Utah Point facility are within the port area. My advisers 
are not aware of any mining tenements within the port area. 
Hon ROBIN CHAPPLE: If, for example, one of Western Australia’s exploring companies wanted to drill on 
part of the port land, would it have to pay a further charge? 
Hon MICHAEL MISCHIN: The proposition being put is pretty vague, but it would depend on, firstly, whether 
that activity was within the port boundary and, secondly, who would have entitlement to the use of that particular 
parcel of land and the extent of that entitlement. I am not sure which charge and to whom the member is talking 
about. Dealing with hypotheticals such as that is not something I can give advice on. I point out again that 
clause 46 deals specifically with regulations for the purposes of providing access to services—the services being 
provided currently by Utah Point. It sets up the legislative underpinning of any regulations regulating the access 
and pricing regime; that is what it is for. It has nothing to do with arrangements involving confidentiality and 
negotiations or things of that nature, but it sets up the access and pricing regime that was of such concern to the 
junior miners. 
Hon ROBIN CHAPPLE: Part of my questioning around this is that I have become aware very recently that the 
tunnel under Utah Point is coming to its use-by date. It is used very little at the moment by the proponents and 
may be decommissioned or removed. That would thereby allow the removal of that facility and/or the dredging 
of that facility to be deeper. If that is the case, I am concerned, because the clause states — 

access arrangement, for a service, means an instrument approved … includes the instrument … 
That deals with the issue in subclause (1)(b), which states — 

a service ancillary or incidental to a port or other service referred to in paragraph (a); 
If the conditions change and access arrangements alter for the depth of shipping that can go into that area, would 
that affect the access arrangement because of the different capacities of ships that would be allowed into that area? 
Hon MICHAEL MISCHIN: In the first place, a state agreement and a lease prescribe the rights to the tunnel. 
Those government agreements are preserved under clause 44 of the bill. At present, BHP Billiton has exclusive 
rights and an amendment to the state agreement would be required to allow the Pilbara Ports Authority and/or 
the lessee to have access to the leased area to allow for a deeper berth. In any event, even if that were granted, it 
would not affect the services being provided. Simply because larger ships are involved, the services provided by 
the facility would not be affected.  
Hon ROBIN CHAPPLE: I will move on, if I may, to clause 46(1)(b) and the term “service”, which we have 
just been talking about. Paragraph (b) reads — 
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a service ancillary or incidental to a port or other service referred to in paragraph (a); 
What do the words “incidental” and “ancillary” mean in the legislation; and, who will determine what is 
incidental and ancillary? 
Hon MICHAEL MISCHIN: The words “ancillary” or “incidental” would bear their ordinary dictionary 
meaning; they are not specifically defined in the legislation, and one would not expect them to be. The primary 
service would be that of wharfage and shiploading. It may embrace things ancillary or incidental to a port or 
other service referred to in paragraph (a), and they include the improvement of facilities or any other sort of 
subset or adjunct to the services that are the primary service or are prescribed by regulation. The 
regulation-making powers in clause 46(3) will allow that to happen. 
Hon ROBIN CHAPPLE: I have a further question on that point, minister. As to those services ancillary or 
incidental to a port or other services referred to in paragraph (a), can there be matters outside the boundary of 
Utah Point as defined within this legislation; and, if so, what would they be? 

Hon MICHAEL MISCHIN: No. 
Hon ROBIN CHAPPLE: The word “regulator” appears in clause 46(1). Why does the Pilbara Port Assets 
(Disposal) Bill 2015 move the critical role of the regulator to regulations? Why is the minister not prescribed as 
the regulator in the bill? Further to that: who does the minister—not the Attorney General—directly think will be 
the regulator, if not him? 
Hon MICHAEL MISCHIN: The Economic Regulation Authority would be expected to be the regulator, and 
that would be prescribed in the regulations. 
Hon ROBIN CHAPPLE: I think the minister said “would most probably be”. Is there any other option? 
Hon Michael Mischin: Intended to be. That is who is proposed by government. 
Hon ROBIN CHAPPLE: Can the minister confirm whether the term “service provider” in clause 46(1) will 
include subcontractors or agents of the service provider; and how broad would what I call devolution of the 
service provider be? 
Hon MICHAEL MISCHIN: The service provider of a service is defined to mean the person who owns, 
controls or operates the port facility. The clause goes on to break that down in paragraphs (a) and (b). It would 
also embrace and hold responsible that person if that person were acting through agents, proxies or simply 
through some element of its corporate structure. 
Hon ROBIN CHAPPLE: Does that mean that the service provider can delegate their role to other parties; and, 
could those other parties be other industries associated with the transport of iron ore in that location? 
Hon MICHAEL MISCHIN: It would apply to all those providing the services. If there was some element of 
delegation to another to provide part of that service, it would still embrace that entity and the former entity. 
Hon ROBIN CHAPPLE: When we are talking about access arrangements for a service or price regulation of 
a service, are we saying that that service can be administered by another party that has subdelegation? 
Hon MICHAEL MISCHIN: It would apply to anyone providing a service. 
Hon ROBIN CHAPPLE: Taking it to the next stage, the provision of service can be by a party that may be 
a provider, or somebody in the business of selling iron ore could also end up being delegated to be the price 
regulator. Is that correct? 
Hon MICHAEL MISCHIN: It is highly unlikely. The Economic Regulation Authority would be the price 
regulator. 
Hon ROBIN CHAPPLE: I am glad we have cleared that up. 
I refer to clause 46(2), which states — 

Regulations may provide for access to a service, or price regulation of a service, or both. 
How much certainty can the Attorney General offer to junior miners around price? To put it in a broader 
context, what rate of return will the government allow the acquirer of the port to make? I have several 
questions on this clause. 
Hon MICHAEL MISCHIN: It will have nothing to do with the pricing and the return. Clause 46 establishes the 
negotiate–arbitrate regime. The starting point will be the existing contracts until they expire, and a regime will be 
established through regulation to provide for the negotiation of any new rates and conditions. Failing that, if 
there is no agreement, it will be arbitrated. The government will not have a say in setting any particular rate of 
return to anyone. 
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Hon ROBIN CHAPPLE: I thank the Attorney General for his answer about that regulation-making power. 
Unfortunately, we are dealing with events that may or may not occur, because the regulations have not been 
established. Has any work been done around a new costing structure for the regulations? 
Hon MICHAEL MISCHIN: No costing structure will be established. As I have indicated, these regulations will 
establish the processes; set the guidelines and the parameters for negotiation, perhaps, in order to facilitate 
a negotiation between the relevant parties; and, ultimately, if no agreement can be reached, a mechanism for 
arbitration on what is a fair price. In the meantime, the current contracts will remain. No pricing regime is being 
set by these provisions. 
Hon ROBIN CHAPPLE: I refer to a position paper on the bill tabled in the other house, which reads — 

If the terminal operator cannot come to terms with the junior miner within a 6 month period, which may 
be extended, or there are no junior miners seeking access then the terminal operator may apply to the 
ERA for approval to negotiate with a non junior miner. The regulations will specify the matters the 
ERA must take into account in determining whether to grant approval including the price offered to the 
junior miner. 

The key issue is that it is six months that may or may not be extended or it is when there are no junior miners 
seeking access to the terminal operator. I am incredibly concerned that we have a very, very open-ended process. 
Moving on, will the government require the acquirer of the port to comply with section 30 of the Port Authorities 
Act 1999, which states — 

(1) The functions of a port authority are — 
(a) to facilitate trade within and through the port and plan for future growth and development of the 

port; and 
(b) to undertake or arrange for activities that will encourage and facilitate the development of trade 

and commerce generally for the economic benefit of the State through the use of the port and 
related facilities; 

Will the government require the acquirer of the port to comply with section 30 of the Port Authorities Act 1999; 
and, if not, can the Attorney General explain why not and what protections and safeguards the government will 
implement to prevent the acquirer from prioritising the making of profit for its shareholders over facilitating 
trade for the economic benefit of all Western Australians? 
Hon MICHAEL MISCHIN: I have already dealt with that issue on several occasions, including in my second 
reading reply speech as to the application of the Port Authorities Act. 
Hon ROBIN CHAPPLE: Noting that the government clearly recognises that Utah Point charges are a problem 
for junior miners, given that it has implemented and extended the $2.50 discount regime, will allowing an 
acquirer of the port to increase charges in the future clearly mean that the junior users will be put out of business 
because they will not be able to afford the increased charges? If the rate of return being made at Utah Point—
even with the $2.50 temporary discount in place, and when calculated on a capital cost basis—is in excess of 
what the government and the Pilbara Ports Authority actually invested in Utah Point and is in excess of the 
government’s targeted rate of return, why does the government resist repeated calls from industry to permanently 
reduce charges to the level required to see the targeted rate of return? I suppose this all comes down to the fact 
that we are establishing a regulatory regime, but we do not know what it is going to be or what the impacts 
downstream on a very tenuous industry will be at that location in the current process. 
Hon MICHAEL MISCHIN: Firstly, I will refer to the overall rate of return for the Pilbara port. The Pilbara 
port is not representative of the risk of the Utah Point facility. Secondly, the discount of $2.50 a tonne is 
a separate and distinct decision that was made by government. Nothing prevents such a decision being made in 
the future in appropriate circumstances and it being effected in a variety of different ways. Similar decisions 
made in the past may very well be made in the future. One way that it could be effected is by way of royalty 
relief and the like. As I have indicated, two separate and independent reports have indicated that the rates of 
return for Utah Point are reasonable. 
Hon ROBIN CHAPPLE: Does the government intend to allow any acquirer of Utah Point to make a return on 
investment calculated by reference to the original capital cost—that is, based on the investment by government 
into Utah Point or some higher amount, such as the purchase price paid by the acquirer? If it is a higher amount, 
is it not the case that the charges levied by the acquirer will have to be increased above the current rate, exclusive 
of the $2.50 discount? 
Hon MICHAEL MISCHIN: The government does not intend to prescribe anything of that nature, as I have 
now indicated on several occasions. A regime will be established to allow negotiation and if there is failure to 
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agree, the price will be arbitrated. The existing contracts will continue—some of them until 2030, I believe. 
Those will not be altered. Should the lessee choose to increase their return, it will be a matter for negotiation 
with whoever is entitled to access that facility. If negotiations break down, there will be a mechanism to arbitrate 
for a fair price under the auspices of the regulator. The government does not intend to prescribe anything of the 
sort. As to what might happen outside this legislation, it is currently the situation that the Pilbara port can 
negotiate anything it likes with whoever wants to access that facility. There is no mechanism for dealing with it 
in the structured way that we propose. This is actually an improvement of possibilities for those who are seeking 
a reasonable price to access the facility. 
Hon ROBIN CHAPPLE: Assuming the price paid for the port is significantly higher than its current value, will 
the regulator, in his or her arbitration, have to take into account the price then paid for the port and that increased 
value of the port? The return is based on the current value of the port but if the port is sold for significantly more, 
will the arbitrator have to take into account the increased value of the port in his or her arbitration over the fees 
prescribed to users of the facility? 
Hon MICHAEL MISCHIN: No, it will not be required to do anything. 
Hon ROBIN CHAPPLE: Why would the arbitrator not be required to take into account the value paid by the 
new owner? How can the minister say no, and on what basis can the minister say no as unequivocally as he has? 

Hon MICHAEL MISCHIN: The honourable member asked me whether the arbitrator will be required to take 
those things into account in determining the arbitration. I have indicated no; they will not be required to do 
anything. It will be the arbitrator’s job to arbitrate a dispute, based on the material the arbitrator considers to be 
relevant to determining a fair price for access to the facility having regard to the purposes of that facility and the 
access arrangements that were in place. If it is a new junior miner getting into it, they will have regard to 
facilitating access as necessary and maximising the use of that facility. The government does not propose to 
prescribe how the arbitrator comes to his or her, or its, decision. It should also be clear that the regulator will not 
be the arbitrator. They are two distinct roles. One will be regulating the regime; the other will be arbitrating the 
dispute. It will be independent of government, it will be independent of the Pilbara Ports Authority, it will be 
independent of the lessee and it will be independent of the miner concerned that is seeking access to the service. 
There is nothing unusual about that. It happens in commercial agreements all the time when disputes need to be 
sorted out. 
Hon ROBIN CHAPPLE: He or she will not be required to, but if one party requires a return for the investment 
they have made, one would assume that the arbitrator will—not “must”—take into consideration the economics 
of both parties.  
Hon MICHAEL MISCHIN: The arbitrator will be required to decide in the dispute, whatever the basis of that 
dispute—it could be price or there could be a variety of elements to it—what is a fair result and a fair return for 
the lessor for the service that is being provided, as well as what is a reasonable price for the person seeking to 
use that facility. Plainly, if the person seeking access to the service believes that the price gives an inflated rate 
of return to the lessor, there will be an arbitration to determine whether that is right or wrong. Doubtless the 
arbitrator would take into account the actual costs of running that facility and ensuring that it is not running at 
a loss and it is not going to collapse or not be viable and productive. The government does not propose to 
enter—indeed, does not now enter—into that sort of arrangement. As I have indicated repeatedly, the negotiate–
arbitrate regime does not exist at present; it is all at large and Pilbara port can do whatever it likes. At least there 
will be some certainty that there is a structure giving access to the miners and someone is responsible for 
maintenance of that facility into the future, rather than simply being one of the many competing calls on the 
attention of the Pilbara Ports Authority. This bill provides a better prospect of having an efficient and effective, 
well-maintained facility into the future operating on sound principles. 
Hon ROBIN CHAPPLE: My observation, quite clearly, is that if the price is going to be significantly higher, 
the rate of return required from the junior or the mid-tier miners will be greater. Although I think I know the 
answer: does the government intend to allow any acquirer of Utah Point to make a return on investment 
calculated with reference to the original capital cost base actually invested by the government or some higher 
amount such as the purchase price paid by the acquirer? If it is some higher amount—I have just touched on 
this—is it not the case that the charge levied by the acquirer will have to be increased by the current rates? I am 
sorry, I have dealt with that. 
Subclause (3)(h) states that regulations may — 

provide for the arbitration of disputes between a service provider of a service and a person who is 
proposing to access, or is accessing, the service under an access arrangement, including the 
establishment of a panel of arbitrators and appointment of arbitrators by the regulator; 
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Can the minister give an example of what arbitration model is proposed to be used and what arbitration options 
there will be beyond the terms defined in an access arrangement? 
Hon MICHAEL MISCHIN: It is not intended to use an access arrangement; it is provided for but it is not the 
intention to use that. The main reliance will be on commercial arbitration. We have the Commercial Arbitration 
Act and the selection by the parties in the usual course that someone in whom they have confidence will be able 
to provide a reasonable resolution of a dispute. They will operate under the usual principles. 
Hon ROBIN CHAPPLE: Under the arbitration option, my understanding is that currently the legislation allows 
that for someone who is accessing or wants to access the port. Will the arbitration option be available to 
someone who has had access? 
Hon MICHAEL MISCHIN: Once access is provided there will be a contract and the contract will provide for 
arbitration processes or other dispute resolution processes. 
Hon ROBIN CHAPPLE: I am referring to somebody who has previously operated on that facility and wants to 
come back into that system of operating out of that facility. I am thinking of one company that is very close to 
losing access to the facility and has accessed this facility in the past. Will it be able to use an arbitration model to 
get back on to the site? 
Hon MICHAEL MISCHIN: If it is a new contract, it will be subject to the access pricing regime. 
Hon ROBIN CHAPPLE: Currently, we know of the difficulties up there—the economy, the price of iron ore, 
accessing the area and some care and maintenance arrangements—but there has always been some assumption 
that that facility would be available to them. If they were no longer accessing that site, even though there was 
some understanding that the site was set up for their purposes, would they be able to seek some arbitration about 
getting onto a tenement or an area of the port again? 
Hon MICHAEL MISCHIN: If there is capacity available, they can apply for access and there will be 
a negotiation process to get access to the capacity if a dispute arises. If a contract has lapsed, there will be the 
same sort of provision without that particular regime.  
Hon ROBIN CHAPPLE: I am sorry that this is a hypothetical situation, but if somebody has lost access to that 
facility due to the downturn or whatever else, and they want to use part of that facility again but another bidder is 
in place, would the arbitrator take into account the predetermined position of the establishment of the original 
access to that area—that is, the original intent of Utah Point for specific miners? 
Hon MICHAEL MISCHIN: If two bidders seek access to the facility, the operator can negotiate with both of 
them to determine how they can get access to that facility. There is a requirement in the legislation that the 
operator cannot discriminate between them, including on price. If there is a dispute about the terms, it can be 
determined by arbitration. 
Hon ROBIN CHAPPLE: Is the arbitration done by an independent person or a panel? 
Hon Michael Mischin: I have indicated that it is subject to the commercial arbitration legislation and generally 
an arbitrator is selected by the parties. 
Hon ROBIN CHAPPLE: If the arbitrator is a panel rather than an individual, and the panel is tied, does the 
minister then get involved? 
Hon MICHAEL MISCHIN: No. If the parties are imprudent enough to have a panel consisting of an even 
number of people and there is the prospect of them having a tied vote, that is their problem, but I would have 
thought that that would be most unlikely. Generally, an arbitrator would be a person or, if it was thought fit to 
have more than one person, an odd number in order to get a majority decision. Generally, arbitrations are done 
by single arbitrators. 
Hon ROBIN CHAPPLE: Once the arbitrator has made their decision, is there any appeal provision beyond that?  
Hon MICHAEL MISCHIN: It is whatever is in the Commercial Arbitration Act. 
Hon ROBIN CHAPPLE: Clause 46(3)(d) states — 

provide for the production of information by the service provider of a service to enable persons to 
understand the elements of an access arrangement for the service; 

Can the minister confirm that commercial confidentiality will be honoured? This almost goes back to my 
previous question about the people who may be the service provider. 
Hon MICHAEL MISCHIN: The information of the service provider enables people to understand the elements 
of an access arrangement for the service. That is the first point—it is not from the person seeking access. 
Secondly, access arrangements are not what is expected to take place. I am informed that that is a heavy-handed 
approach to access regulation. It is common in highly regulated electricity and gas sectors. Given that there is no 
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current proposal to use access arrangements, the inclusion of details as to access arrangements, such as those 
proposed here, is unlikely to take place; however, provision is made for it. It is the level of information provided 
by the service provider to those seeking the use of the service. 
Hon ROBIN CHAPPLE: I now move to clause 46(3)(h), which states — 

provide for the arbitration of disputes between a service provider of a service and a person who is 
proposing to access, or is accessing, the service under an access arrangement, including the 
establishment of a panel of arbitrators and appointment of arbitrators by the regulator; 

Will the minister clarify how the service provider will ensure the implementation of the arbitration panel’s 
outcomes; and how will the arbitration panel and the regulator implement a decision against a service provider? 
Hon MICHAEL MISCHIN: The first point is that I thought we had already covered this a little while ago. 
Secondly, it deals with service under an access arrangement, which I have already indicated is a heavy-handed 
approach that is not anticipated to be used in this case. Thirdly, the regulations will merely provide for 
a mechanism for this. They will not govern who is to be the arbitrator. It will set up a mechanism for arbitration 
to be used should the need arise and should it be under an access arrangement. 
Hon ROBIN CHAPPLE: If the service provider were to lapse and revert to the previous behaviour that the 
arbitration panel had decided against, who would then hold it to account? 
Hon MICHAEL MISCHIN: As in the case of any breach of contract, there would be some civil remedy. If an 
arbitration is allowed for under that agreement or arrangement—whatever it happens to be—and a party that is 
required to comply with the outcome of that arbitration fails to do so, it will be liable for that default. It may very 
well be that if the service provider is required to comply with the legislation, it may be in breach of its lease as 
well and suffer consequences. There is nothing unusual about any of this. It is the sort of thing that arises in 
commercial matters all the time. 
Hon ROBIN CHAPPLE: Just as an aside, I am not particularly aware of the arbitration legislation, so I make 
that point. Will the findings of any arbitration, or of this arbitration panel, be transparent? Will they be in the 
public domain or will they be commercial-in-confidence or just between the two parties? 
Hon MICHAEL MISCHIN: Generally arbitrations are between private parties. If they choose by way of an 
arrangement to publish their private disputes, it is a matter for them. However, generally that is not the case and 
one would expect that material might be revealed in the course of the determination by the arbitrator that would 
be commercially sensitive to one or other or both of the parties involved, so they are not likely to want to publish 
that material.  
Hon ROBIN CHAPPLE — by leave: I move — 

Page 33, after line 7 — To insert — 
terms and conditions, in relation to an access arrangement, includes — 

(a) prices and charges relating to the access arrangement; and 
(b) any discounts, allowances, rebates or credits given or allowed in relation to the access 

arrangement; and 
(c) any commissions or similar benefits (whether monetary or otherwise) payable or 

given in relation to the access arrangement; and 
(d) the supply of other goods or services, where the other goods or services are supplied 

in connection with the first-mentioned goods or services; and 
(e) the making of payments for such other goods or services. 

Page 33, after line 9 — To insert — 
(2A) Prior to executing any access arrangement under this section, the service provider shall 

publish standard form terms and conditions of access in the Gazette. 
(2B) Any variation to the standard form terms and conditions of access referred to at (2A), shall 

be published by the service provider prior to them having any lawful force and effect. 
(2C) The terms and conditions on which any access arrangement is agreed are — 

(a) so far as the service provider and any party to the access arrangement agree on the 
terms and conditions — the agreed terms and conditions; and 

(b) if the service provider and any party to the access arrangement do not agree on terms 
and conditions, but terms and conditions are set out in a standard form of agreement 
— the relevant standard form terms and conditions shall apply. 
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Thank you, minister, for answering my questions. I next want to deal with the rationale of my first amendment to 
clause 46. 
Hon MICHAEL MISCHIN: I notice that the amendments proposed at 3/46 seem to be related to, and indeed 
define terms used in, 4/46, which is also an amendment standing in Hon Robin Chapple’s name. I assume that if 
he does not succeed with 3/46 he will not pursue 4/46 or perhaps we can deal with both cognately given that they 
seem to run into and are complementary to each other; in fact, necessary parts of the one exercise. 
Hon ROBIN CHAPPLE These two amendments arise out of the Standing Committee on Legislation report. 
The committee spent quite a bit of time on clause 46 and committee finding 12 is as follows — 

The Committee finds that the proposed access regime in clause 46 of the Pilbara Port Assets 
(Disposal) Bill 2015 does not sufficiently subject the delegated legislation to Parliamentary scrutiny. 

The intent of these amendments is to reflect the committee’s findings. The committee made a number of 
comments about the proposed regulatory regime and, again, the issue is around the statements made by 
Hon Mike Nahan in parliamentary debate, as recorded in Hansard on 24 February 2016, about the draft 
regulations not occurring until July. Clause 46 defines “access arrangement”, “price regulation”, “service” and 
“service provider”, which we were just discussing, and provides — 

(2) Regulations may provide for access to a service, or price regulation of a service, or both. 
Quite clearly, we have another amendment dealing with the whole “may” issue. The amendments that I am 
moving, basically, reflect the concerns of the committee. These were not minority concerns; they were the 
concerns of the whole committee. I think that putting the amendments in the legislation would provide much 
more surety to the current lessees of that facility that the process will be much more transparent, and would deal 
with their fears and the concerns of the community. 

Hon MICHAEL MISCHIN: In the first place, the comments I made about the tabling of regulations were about 
regulations made pursuant to clause 34. But dealing with clause 46, the government does not support the 
proposed amendments. Clause 46(2) provides flexibility for regulations to provide for both access to a service 
and price regulation of a service. It is one or either or both. The government’s proposed access and pricing 
regime following amendments to that regime in response to recommendation 7 of the committee’s report is 
a negotiate–arbitrate model for both access and price. Under that regime, those seeking access and the service 
provider are able to negotiate to reach appropriate and mutually acceptable terms for access and price. If the 
terms are not agreed, the parties will be able to refer the matter to an independent arbitrator for a decision on 
both access and pricing. 
A negotiate–arbitrate model of access and pricing regulation does not incorporate—it would not be practical or 
useful to incorporate—standard terms and conditions to apply to them, as each access seeker has the ability to 
negotiate appropriate and mutually acceptable terms with the potential for an arbitrated decision. Rather, access 
arrangements and standard terms and conditions published pursuant to access arrangements represent a more 
heavy-handed approach to access regulation, which is common in highly regulated industries such as the 
electricity and gas sectors. Given that there is no current proposal to use access arrangements, the inclusion of 
details of access arrangements, such as those proposed in the amendments, are not supported. 
The government notes that due to the long-term nature of the proposed lease of the Utah Point bulk handling 
facility and the potential for circumstances to change over time, clause 46 has been drafted to provide for 
flexibility for the form of the access and pricing regime and to enable the government of the day to implement 
a lighter touch or more heavy-handed, as the case may require, access and pricing regime at some time in the 
future as determined to be appropriate. That flexibility includes the ability to implement a more heavy-handed 
regime in the form of an access arrangement model in the future, hence the references to many of the 
empowering provisions in the several paragraphs attached to clause 46(3) referring to certain features of an 
access agreement. The additional terms proposed to be inserted by the amendment are not supported by the 
government because they are not regarded as being practicable. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin. 
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